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FRAUDULENT ASSIGNMENTS. 


Tue decision in the case of Griffin v. Barney,. (2 Comstock R., 
365,) so far as it sustains the doctrine that “an assignment by an in- 
solvent debtor, of his estate, is fraudulent and void, where by the 
terms of the deed, the trustees are authorized to sell on credit,” was 
received by the profession generally with some degree of surprise, as 
it announced the adoption of a more rigorous doctrine in respect to 
this class of instruments, than had ever before been established. 
It evinced the determination of the learned judge who pronounced it, 
to maintain in the Court of Appeals, those principles of uncompro- 
mising hostility to insolvent assignments, which had distinguished his 
judicial career in the Supreme Court, and which, in the full convic- 
tion of their correctness, he had striven to support and vindicate, not- 
withstanding the opposition which they encountered in the Court of 
Errors, and even the positive reversal by that tribunal of some of the 
judgments in which they were embodied. The “spirited and witty 
comments”* sometimes elicited in the court of last resort by the pe- 
culiar doctrines of Judge Bronson on this subject, were at the date of 
Griffin v. Barney, no longer to be feared, as that court had been blot- 
ted from existence by the new constitution of 1846, and its judi- 
cial Yorickisms, transmitted to posterity on the pages of Johnson, 
Cowen, Wendell, Hill and Denio, had acquired a mournful interest 
from their association with a state of things dear to every “laudator 
temporis acti.” Judge Bronson, too, had been elected to the Court of 
Appeals, and being no longer controlled by the shackles of an autho- 
rity, which, during its continuance had failed to inspire him with re- 
spect, he now breathed more freely in the new judicial atmosphere to 
which he had been elevated. 


“ Largior hic campos ether et lumine vestit 
Purpureo ; solemque suum, sua sidera norunt.” 


It was not to be expected that Judge Bronson, having now “ample 
scope and verge enough” for declaring the law, according to his own 
unbiassed judgment, should consider himself bound by the spirit of 









* 1 Hill R. 457. 
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such decisions of the Court of Errors as that of Smith & Hoe v. Ack- 
er, (28 Wend. 653,) which, while a judge of the Supreme Court, he 
had refused to recognise as binding, because, as appears from his 
opinion in Butler v. Van Wyck, (1 Hill 462) he considered “it no law 
at all.” We find him accordingly holding in Griffin v. Barney, that 
an assignment for the benefit of, creditors, in which the assignee is 
empowered to sell on credit, is void on the ground that it #& a convey- 
ance to hinder creditors. Now, although it is true, that every assign- 
ment made with intent to delay creditors, is void ; it does not follow 
that every assignment which incidentally produces this result, is also 
to be regarded as invalid. Were this the law, scarcely an assign- 
ment by an insolvent could be sustained, as the almost uniform result 
of these instruments, is to protract the sale of the assigned property 
beyond the period at which it might have been sold under legal pro- 
cess. It has never yet in any reported adjudication been held suffi- 
cient cause for removing an assignee, that he held portions of the as- 
signed property at a period ulterior to the time when a sale might 
have been effected under execution ; and yet if the principle now un- 
der discussion is to be pushed to its ultimate legitimate consequences, 
it is clear that such delay would amount to culpable negligence. For 
if the grant of a power which has the effect of delaying creditors, is 
of itself sufficient to invalidate an assignment, it is clear that the de- 
lay, in the abstract, is wrongful, without reference to its extent, or 
the motive that produced it. The question then arises, must the as- 
signee sell the property immediately after taking possession of it, 
without regard to the state of the market, the season of the year, or 
any other considerations affecting the probable result? Where, by 
selling on a short credit, to a purchaser of undoubted responsibility, 
he can best subserve the interests of the cestuis que trust, is there 
any inflexible rule of law which prevents him from doing so? Sup- 
posing the property in his charge to consist of unfinished work, must 
it be forthwith sold at all hazards, when a little wise delay and a 
small expenditure would largely enhance its value? Or take the case 
of railroad or other stock, which owing to the operation of tempo- 
rary causes, has been much depreciated, but is steadily rising in the 
market as those causes disappear, would it be illegal in the assignee 
to forbear selling at an enormous loss? It may be said, that in cases 
such as these, the creditors are to be consulted, and their directions 
must govern the assignee. But if the creditors are not unanimous 
in desiring a sale for cash, how must the assignee proceed? Must he 
sell for cash against the opinion of the majority, or may he sell on 
credit with the assent of the majority ; and which majority is to rule, 
that of number or value? It is clear, however, from Judge Bron- 
son’s opinion, that he considered the deed void on its face. If so, it 
cannot be helped by any matter or averment dehors the instrument 
itself, and therefore the wishes or directions of the majority of the 
creditors could not aid the defect. The question of fraud in fact, in- 
dependent of what appears in the deed, is not even mooted, but the 
deed is declared void on its face without resort to any other evidence 
to ascertain the intent of the assignor. 

The court unquestionably had the right of deciding, as a question 
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of fact, whether the assignment in Griffin v. Barney (originally in 
chancery) was void as inténded to hinder, delay or defraud creditors ; 
but whether, as intimated in that case, the grant of a power to seil 
on credit is conclusive evidence of fraud—whether it is fraudulent in 
law—may. perhaps be a point admitting of some discussion. It will 
hardly be contended, however, that the decision of a court or judge on 
a question of fact, is to be regarded as a precedent for the decision of 
the se ne point by a jury, even though it may be supported by the 
same amount of evidence. Griffin ve Barney was originally before 
the chancellor, whose duty it was to decide, from the evidence before 
him, all the questions of fact arising on the pleadings. But neither 
his decision, nor that of the Court of Appeals, on questions of this 
class, can determine that in all future cases of a similar character, 
coming before a jury (as such cases do, under the code,) the same 
amount of evidence shall be held as conclusively establishing the 
same result. The judgment of the court on a question of fact has no 
more authority as regards future cases where the same question may 
arise, than the verdict of a jury has over subsequent trials involving 
a parallel state of circumstances. The questions of fact arising in 
equity cases, which were formerly decided by the court, must now be 
passed upon by a jury; and to instruct a jury in any case, that the 
phraseology of a deed is conclusive evidence of fraud, is really to pre- 
clude them from the exercise of all judgment on the question, and to 
merge their functions in those of the court. Wherever, therefore, a 
deed of assignment is not void on its face, as containing a trust for 
the benefit of the assignor, the question of intent to defraud, hinder 
or delay creditors, must be submitted to the jury, to be decided, like 
any other question, by the preponderance of evidence. (2 R.S. 3d 
ed. p. 198, § 4; Code, § 253.) 

The decision which forms the subject of these remarks has been 
alluded to throughout, as the decision of Judge Bronson, and not of 
the court, and so far as regards that portion of it which has been 
more particularly discussed, the designation thus given appears to be 
correct. In support of this view, we may refer to the statement of 
the reporter in the preface to his second volume, and also to the ab- 
stract at the head of the case. On the fourth page of the preface 
the mode of preparing the judgments of the Court of Appeals, is thus 
explained : 

“It is the custom of the judges, (I am speaking of the Court of 
Appeals,) at the commencement of each term, to go into consultation 
upon the cases argued at the previous term. The opinions which 
have been written during the vacation are then read, and in the 
thorough discussions which take place, what has been written is quite 
likely to undergo more or less modification.” 

It is presumed that the opinion in Griffin v. Barney, after having 
been prepared by Judge Bronson, was found on consultation among 
the members of the court, to contain propositions which they thought 
unnecessary to adopt, and for which they were not desirous of being 
held responsible ; and while they coincided with the judge in the re- 
sult at which he arrived on the chief point in the case, the invalidity 
of the deed, owing to the trust reserved for the benefit of the assign- 
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or—they forebore discussing other questions which were not essen-. 
tial to a just determination of the case. Thus we find (2 Comstock, 
365,) that while the first two propositions contained in the marginal 
abstract, are stated as the opinion of the court, the two latter, one of 
which embraces the point now under discussion, are referred to as 
“per Bronson, J.” It is true that the language of the opinion con- 
tains no intimation that all its parts are not of equal authority, but 
the circumstance is readily explained by reference to the reporter’s 
account of the mode of preparing the judgments of the court which 
has just been quoted. It is not to be supposed that the reporter 
would have made the distinction adverted to, in his abstract of the 
case, unless it was authorized by some communication from the bench. 
The court having declared the deed invalid on account of the illegal 
trust which it contained, seemed to have thought it unnecessary to 
give the coup de grace to a dead enemy, or thrice to slay the slain 
merely by way of warning and example to the living. 

The reporter of the Court of Appeals has not informed his readers 
of the rules which he prescribes to himself in the publication of the 
decisions of that tribunal, where differences of opinion exist among 
its members. In some cases the dissenting opinions are published at 
length, in others, they are merely referred to, and in some there is 
reason to believe, all mention of them is entirely omitted. As an in- 
stance of ihe latter class, the case of Ruckman v. Pitcher, (1 Com- 
stock, 392,) may be alluded to. The decision of Mr. Justice Jones 
there appears as the unanimous opinion of the court, but on turning 
to the Legal Observer, for June, 1850, page 177, we find that Judge 
Bronson, (Judges Jewett and Johnson concurring,) delivered an 
adverse opinion, condemning, with honest indignation, in language as 
strong and vehement as is consistent with judicial dignity, the mon- 
strous violation of natural justice and common morality by which the 
plaintiff’s claim was sustained. So in the case of The Cayuga Bank 
v. Worden, (1 Comstock, 418,) no notice is taken of the dissenting 
opinion of Judge Gray, which was read in the consultation room. 
(See Legal Obs. for August, 1850, p. 272.) A comparison of the Ist 
and 2d volumes of Comstock’s Reports will show, that while in the 
former the court differed in more than one third of the reported cases 
of appeals upon judgments, in the latter they had made such progress 
in unanimity that the proportion of cases in which they dissented 
was only about one-seventh. 

The simple question whether the grant of power to an assignee to 
sell on credit by an insolvent assignor necessarily vitiates the assign- 
ment, appears therefore to be still an open question; indeed, being 
under the statute a question of fact, (Vance v. Phillips, 6 Hill, 433,) it 
does not admit of a uniform solution. The judge may charge that 
such a grant is conclusive evidence of fraud, and the court may set 
aside the verdict of the jury should they disregard this instruction, 
but there is no disguising the conclusion that such a course is tanta- 
mount to annulling the power of the jury to pass upon a question of 
fact. - 

This discussion cannot be more appropriately brought to a conclu- 
sion, than by quoting the language of Judge Bronson in Butler v. 
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Van Wyck, (1 Hill, 459.) “Statutes are usually made to operate pro- 
spectively, and do not disturb rights already acquired. But when the 
law is changed by judicial decisions, especially in a question of such 
widely extended influence as that relating to conveyances of personal 
property among a commercial people, it is impossible to foresee all 
the evil consequences which may follow. Such decisions act upon 
the past as well as on the future, and no man can feel secure ina 
community where that which is settled law to-day may be overthrown 
to-morrow, in a mode’ which has an ex post facto operation, and thus 
either legalizes acts which were originally void, or makes things vi- 
cious which were faultless when they happened. It is going quite too 
far to say, that a single decision of any court is absolutely conclusive 
as a precedent,” &c., &c. 

Whether assignments by a debtor in failing circumstances, ought, 
in any event, to be tolerated, is a point which it is not intended here 
to argue; but surely so long as a law exists which allows them, it is 
neither wise nor just to surround it with limitations and restrictions 
that render it in effect inoperative and unavailable. If it has outlived 
or failed to answer the object of its creation, far better repeal it at 
once, rather than allow it to prolong a mere nominal existence, de- 
prived of every attribute that can render it beneficial—* a mockery, 
a delusion and a snare.” 








An the Court of Appeals. 
[State of New-York.] 


Before the Honorable GREENE C. BRONSON, presiding Judge, and Judges JEWETT, 
GARDINER, RUGGLES, HURLBUT, HARRIS, and PRATT. 


Cuartes Oaxtey v. Jonn L. AspiInwALL AND OTHERS. 


(October Term, 1850.) 


Relationship to either party disqualifies a judge from sitting in any court. 

The express consent of the parties does not obviate the objection ; but the judgment will be 
void, whether rendered by the related judge alone, or by a court consisting of several, of * 
whom he sits as one, though there be a quorum without him. 

The objection is not removed by the fact that the party related to the judge is indemnified 
against his liability, where such party is liable to execution upon the judgment. 

In the Court of Appeals, where an interested or related judge has sat, the judgment will be 
vacated on motion. - 

The constitution of 1846 does not require that all the eight judges of the Court of Appeals 
should sit to make a quorum, and the statute declaring six a quorum is constitutional. 

It seems that where the sole judge of a court is related to one of the parties, and the law has 
made no provision for the case, still the related judge cannot sit, but such a case must wait 
for legislative provision. 


Tue respondent moved in March term, upon petition and affidavits 
to vacate the judgment of reversal entered in this cause in December 
last, upon the following state of facts: The appeal was taken from 
the judgment of the Superior Court of the city of New York in fa- 
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vor of the plaintiff, upon a bill of exceptions taken on the trial by 
the defendants. 

The action was debt upon a bond given by the defendants, one as 
agent and the others as sureties of John W. Baker of Trinidad de 
Cuba, to discharge an attachment taken out by the plaintiff against 
said Baker and John Young as non-resident debtors. The demand 
sworn to was stated to be upon a judgment rendered in the Supreme 
Court of this state; and the condition of the bond was to pay so 
much as was justly due the plaintiff by Young and Baker at the time 
of the attachment, onaccount of any debt claimed and sworn to as an 
attaching creditor. On the trial, the record of the judgment showed 
that no process was served upon Baker and he did not appear, and 
the plaintiff gave evidence to prove that Baker was jointly liable as 
a partner with Young for the demand recovered. The defendants ex- 
cepted to the ruling of the judge, 

That the demand proved was such as sworn to, and also, 

That the evidence of joint liability was sufficient to be submitted 
to a jury. 

The appeal was moved for argument at Norwich in July last, when 
Judge Bronson was absent and all the other judges present. Judge 
Strong stated that he was related to the appellants Aspinwalls within 
the 7th degree and declinéd to sit; whereupon the counsel for the 
appellant objected to going on with only six judges as his chances 
of getting five for reversal would be greater when Judge Bronson 
should be present. The respondent’s counsel protested against post- 
ponement to increase the appellants’ chances of success, when six, a 
lawful quorum, were present without Judge Strong; and upon the 
presiding Judge intimating that there was good cause to postpone, 
the counsel offered to waive the objection to Judge Strong sitting, 
rather than submit to the delay. Judge Strong refused to sit, and the 
cause was put over for the term. 

At Buffalo, when the cause was about to be reached again, Judge 
Ruggles was absent, and Judge Strong stated in presence of the coun- 
sel of both parties, that as the defendants were indemnified, if both 
counsel would say so in open court he would consent to sit. The coun- 
sel of the respondent agreed to do so, as he states, because the coun- 
sel for the appellants had threatened to postpone the argument again 
and in order to avoid the delay, but the counsel for the appellants 
denied such threat or any intention to ask a postponement. When" 
the cause was called, both counsel assented that Judge Strong should 
sit, and admitted that Mr. Baker would save them harmless. Judge 
Strong thereupon took the papers and sat till the adjournment, about 
anhour. The argument continued all the next day, but Judge Strong 
was absent during the whole or greater part of the forenoon session 
of near five hours. The affidavits were conflicting as to his being 
in at all during the session, one witness swearing that it was an- 
nounced in the morning that he was sick, and two that he was not in 
during the session, but Judge Strong and the defendant’s counsel 


‘thinking he was in part of the time. 


In December, J. Shankland delivered an opinion for affirmance 
in which J. Gardner concurred. Judges Bronson, Jewett, Cady and 
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Hoyt held that the demand of the plaintiff was not on, or did not 
arise on the judgment as against Baker, and therefore the plain- 
tiff had not proved such a dem *. as sworn to on attachment, and 
were therefore for reversal. Judge Strong did not concur in this, but 
held that there was not sufficient evidence of the joint liability of 
Baker, and that there should have been a nonsuit. No other judge 
concurred in this, but the five last named voted to reverse, and judg- 
ment was entered accordingly. 

Judge Strong was second cousin to the Aspinwalls, by consan- 
guinity. 


H. P. Hastings, of counsel for the respondent, mantained the fol-: 
lowing amongst other positions : 


1. That the court had no right to reverse, on points arising upon a 
bill of exceptions, without the concurrence of five judges, that some 
one point had been decided wrong, or some one exception was well ta- 
ken; and that therefore the judgment should be vacated and a re-ar- 
gument ordered. That it was manifestly absurd for this court to say 
to the court below, “ We are of opinion you have erred upon this bill 
of exceptions, but don’t know upon which exception. That you will 
find out yourselves, the next time,” which would be all the majority 
voting to reverse could say; and that the court below would be 
bound to decide all the points as they did before, their own opinion 
not being overruled. Code of Proceedure, §} 11 and 14. 

2. That the absence of Judge Strong from the bench during a large 
portion of the argument, after it was announced that he was absent 
on account of illness, rendered him incompetent to take part in the de- 
cision; and that his participation made the judgment void ; as without 
his vote there would have been no such judgment. (2 R.S. 275, §2, 
and Note of Revisers; 24 Wend. 529, 30, 562, 3.) 

That, whether it did so or not, it fully excused the counsel in 
disregarding his consent that Judge Strong should sit, as that was 
given in the expectation that he would sit and hear the argument ; 
and not that he would give a casting vote for reversal, without. hear- 
ing it. 

3. That the relationship of Judge Strong to the appellants ren- 
dered him incompetent to sit as a judge in the case, with or without 
consent, and that his participation or sitting as a judge in any man- 
ner made the judgment void. (21 Wend. 64; 1 Hill 654; 8 Johns. 
R. 409; 13 id. 318; 21 Pick. 106; 7 Watts, 228.) 

As to the consent given by himself it amounted to nothing in law, 
but might be claimed to be binding upon him in point of honor. In 
answer to this he had only to say, that if he had unwisely and inad- 
vertently consented to place his client’s rights in the hands of an in- 
competent judge, and his case had been lost by it, he should, 7f there 
had been nothing else to excuse it, feel bound, at the instance of his 
client, either to make the motion to vacate the judgment himself, or 
abandon the case and let other counsel do it. In this case, however, 
he felt fully justified in every point of view in making the motion him- 
self, and supporting it with all the humble ability he possessed ; and 
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leave his course to the judgment of the court and the profession, on 
the grounds; first. that the consent was forced from him by the most 
unwarrantable precedent established at Norwich, of delaying the 
cause for the absence of a judge, when a legal quorum were present, to 
increase the appellant's chances of success, and which he had good reason 
to believe would be followed at Buffalo, if Judge Strong did not sit ; 
second, that the reversal by a concurrence of minorities was unfair 
and illegal; and third, that the judge, did not sit and hear the argu- 
ment in pursuance of the consent, and ought not to have voted, if other- 
wise competent. 


_ FF. B. Cutting, of counsel for appellants, insisted that bsence during 
part of the argument, did not disqualify a judge to decide ; that the 
relationship did not disqualify, because the appellants were indemni- 
fied, and if it did, that the consent was binding, and that the judg- 
ment given by five judges was valid, no matter on what grounds they 
voted. 


Hurusvut, J.—The appellants Aspinwall were defendants in the 
judgment froin which this appeal was taken, they were personally 
liable to pay it, as between them and the respondent, and execution 
to enforce it might have gone against their property. They may 
have been indemnified, but that did not exempt them from primary 
liability on the judgment, and hence, did not divest them entirely of 
interest in the case. They were then parties to the suit, and having 
such an interest as to give rise to the objection now taken to Judge 
Strong’s participation in the decision of the cause, because of con- 
sanguinity to them, and the question is, what effect had such partici- 
pation upon the judgment pronounced by this court ? 

The first idea in the administration of justice, is, that a judge must 
necessarily be free from all bias and partiality. He cannot be both 
judge and party, arbiter and advocate in the same cause. Mankind 
are so agreed in this principle, that any departure from it shocks 
their common sense and sentiment of justice. 

It was long ago reported on the authority of Holt that the Mayor 
of Hertford was laid by the keels for sitting in judgment in a cause 
where he himself was lessor of the plaintiff in ejectment, although 
he by the charter was sole judge of the court. (1 Salk. 396.) No in- 
formation has reached us at this day, tending to show that the treat- 
ment which the mayor received on this occasion, was deemed too 
severe by his cotemporaries, although his apology, to wit—* that he 
was the sole judge of the court”—has been held by some modern 
judges to excuse them for determining upon matters and cases in 
which their relations were parties or were interested. But it seems 
to me far better, that causes as to which the sole judge of a court is 
presumed to be biassed in favor of one of the parties, should remain 
undetermined until the legislature should provide an appropriate tri- 
bunal for their decision, than that the principle which demands com- 
. plete impartiality in a judge should ever be violated. The urgency 
of a particular case is not so much to be regarded as the elevation 
and honor of courts of justice, whose dignity and purity constitute 
the main pillar of the state. 
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Partiality and bias are presumed from the relationship or consan- 
guity of a judge to the party. This presumption is conclusive, and 
disqualifies the judge. A justice of the peace who was a son-in-law 
of the plaintiff insisted on retaining jurisdiction of a cause, notwith- 
standing it was objected against by defendant; and the Supreme 
Court held that this was of itself evidence that the trial was not fair 
and impartial, and reversed the judgment. (Bellows, §c. v. Pearson, 
19 Johns. R. 172.) In the case of The Washington Insurance Co. v. 
Peierce, et al. (1 Hopkins’ Ch. R. 1,) Chancellor Sandford declared 
that it is a maxim of every code in every country that no man should 
be a judge in his own cause ; but it is not left to his discretion or to 
his own sense of decency, whether he shall act or not; that when 
his own rights are in question, he has no authority to determine the 
case—that so well was this principle understood that in every court 
consisting of more judges than one, the judge who is a party in a 
suit takes no part in the proceedings or decision of the cause, 
and that he knew of no example of the contrary conduct in this 
country. 

The provisions of our revised statutes on this subject profess to be 
merely declaratory of universal principles of law, which make no 
distinction between the case of interest and that of relationship, both 
operating equally to disqualify a judge. Hence the statute declares, 
that “No judge of any court can sit as such in any cause to which 
he is a party, or in which he is interested, or in which he would be 
disqualified from being a juror by reason of consanguinity or affinity 
to either of the parties.” (2 Rev. Stat. 275, § 2, Revisers’ Notes ; 
3 RK. S. 694. 

After so plain a prohibition, can any thing more be necessary to 
prevent a judge from retaining his seat in the case specified? He 
is first excluded by the moral sense of all mankind; the common 
law next denies him the right to sit; and then the revisers of our 
law declared that they intended to embody this universal sentiment 
in the form of a statutory prohibition, and so they placed this ex- 
plicit provision before the legislature, who adopted it without altera- 
tion, and enacted it as the law. The exclusion wrought by it, is as 
complete, as is, in the nature of the case possible. The judge is re- 
moved from the cause and from the bench; or if he will occupy the ~ 
latter, it must be only as an idle spectator and not as a judge. He 
cannot sit as such. The spirit and the language of the law are 
against it. Having disqualified him as a judge, the statute further 
declares that he can neither decide nor take part in the decision of 
the cause as to which he is divested of the judicial function. Nor 
ought he to wait to be put in mind of his disability, but should him- 
self suggest it and withdraw, as the judge with great propriety at- 
tempted to do in the present case. He.cannot sit, says the statute. 
It is a legal impossibility, and so the courts have held it. (Edwards 
v. Russell, 20 Wend. R. 63; Foot v. Morgan, 1 Hill, R. 654. 

The law applies as well to the members of this court as to any 
other ; or, if there be any difference, it is rather in favor of its more 
stringent application to the fjudges of a court of last resort, as well 
because of its greater dignity and importance as a tribunal of justice, 

VOL. IX. 7 
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as that there is no mode of redress appointed for the injuries which 
its biased decisions may occasion. The law and the reasons which 
uphold it apply to the judges of every court in the state, from the 
lowest to the highest. 

It was, however, urged at the bar, that although the judge was 
wanting in authority to sit and take part in the decision of this 
cause, yet that having done so, at the solicitation of the respondents’ 
counsel, such consent warranted the judge in acting, and is an answer 
to this motion. 

But where no jurisdiction exists by law, it cannot be conferred by 
consent ; especially against the prohibiting of a law which was not 
designed merely for the protection of the party to a suit, but for the 

eneral interests ‘of justice. (Low v. Rice,8 J. R. 409; Clayton v. 

er Dun, 13 J. R.218; Edwards v. Russell, 21 Wend. R. 63; 21 
Pick. R. 101.) 

It is the design of the law to maintain the purity and impartiality 
of the courts, and to ensure for their decisions, the respect and con- 
fidence of the community. Their judgments become precedents 
which control the determination of subsequent cases, and it is impor- 
tant in that respect that their decisions should be free from all bias. 

After securing wisdom and impartiality in their judgments, it is of 
great importance that the courts should be free from: reproach, and 
the suspicion of unfairness. The party may be interested only that- 
his particular suit should be justly determined; but the state, the 
community is concerned not only for that, but that the judiciary shall 
enjoy an elevated rank in the estimation of mankind. 

The party who desired it might be permitted to take the hazard of 
a biased decision, if he alone were to suffer for his folly; but the 
state cannot endure the scandal and reproach which would be visited 
upon its judiciary in consequence. 

Although the party consent, he will invariably murmur if he do not 
gain his cause, and the very man who induced the judge to act, when 
he should have forborne, will be the first to arraign his decision as 
biased and unjust. 

If we needed an illustration of this, the attitude which the counsel 
for the moving party in this case assumed towards the court, the 

- strain of argument which he addressed to it, and the impression 
which it was calculated to make upon an audience, are enough to 
show that whatever a party may consent to do, the state cannot 
afford to yield up its judiciary to such attack and criticism as will in- 
evitably follow upon their decisions, made in disregard of the prohi- 
bitions of the law under consideration. 

The constitution of 1846 has been referred to, but so far as 1 can 
perceive, it is silent on this subject. It declares that there shall be a 
Court of Appeals composed of eight judges; but ‘does not define its 
jurisdiction, nor enter into the details of its organization ; and in the 
absence of an express declaration to that effect, it is not to be jn- 
tended that the framers of the constitution designed to abrogate the 
great and salutary rule which disqualifies a judge from acting in the 

cases referred to. There is so much reason and fitness in the rule, 

that nothing short of a solemn and express declaration of the sover- 
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eign will, ought to be deemed sufficient to abrogate it. In the ab- 
sence of such an expression in the constitution, it seems proper to 
hold that the jurisdiction conferred on the judges of this court in gen- 
eral terms, is subject to an implied exception in favor of the op- 
eration of the rule by which they would be excluded from sitting in 
cases where they may be interested or related to the parties. Such 
an exception is implied under the most comprehensive grant of juris- 
diction by statute. (4 Coke R. 118 ; 6 Wingate’s Maxims, 170.) And 
I perceive no reason why it should not be, under a constitutional 
grant of power. 

The views expressed by Judge Bronson in Pearce v. Delemater, (i 
Com. R. I,) in reference to the right of a judge of this court to sit in 
the review of cases, where he has taken part in the decisions in the 
court below, do not, I think, necessarily conflict with the doctrine I 
have endeavored to maintain, as there may be reason to believe that 
the framers of the new constitution designed to change the law on 
that subject, and as was said in that case, “there was nothing in 
the nature of the thing, which made it improper for a judge to sit in 
review upon his own judgments.” 

But the present case is different ; the disqualification under con- 
sideration exists at common law, and is necessary in order to pre- 
serve the moral dignity of courts, and the due administration of jus- 
tice ; and since it was not embraced in the former constitution of the 
state, the silence of the new constitution on the subject, cannot be 
urged to show that it was the design to abrogate it. 

But it may be said that this court consists of eight judges—that a 
less number cannot constitute it, and therefore, from necessity its 
members must sit in all cases. 

The constitution declares that it shall be “composed of eight 
judges,” and omits to provide that a less number. may constitute the 
court. The absence of such customary provision, has led some to 
suppose that the framers of the constitution designed to fix the num- 
ber of judges inflexibly at eight, although it would be extremely diffi- 
cult to assign any reason for their having done so. 

] think it is rather to be presumed that the design was to create 
an efficient court, one capable in view of the accidents of life, of as- 
sembling and conducting business with reasonable facility, and that 
no unnecessary obstacle was designedly presented in its very constitu- 
tion, to the convenient discharge of its duties. It is, I think, safe to 
conclude, that the omission to declare that a less number than eight 
might constitute the court, was either accidental, or it was designed 
that the legislature should determine what number should make a 
quorum. [incline to adopt the latter view, which seems to derive 
support from § 25 of Art. 6, of the constitution, which directed that 
the legislature at its first session after the adoption of the constitu- 
tion should provide for the organization of the court. 

The constitution did not prepare the court for service. It declared 
that such a tribunal should exist, provided from what number and 
classes of judges it should be constituted, enjoined upon the legisla- 
ture the duty of organizing it, and left its jurisdiction and course of 
proceedure to be defined by law, 
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Legislative action was necessary, before the court could be said to 
exist for any practical purpose. Without this it could not have as- 
sembled and given audience to suitors, and it owes its being not more 
to the constitution than to the act of 1847, and subsequent statutes 
which fashioned and endowed it with form and legal vitality. 

The constitution called for the court, and presented the materials 
of which it might be formed, and the legislature under the express 
authority of the constitution organized it. The authority to organ- 
ize implied a right to ordain whatever was necessary or fit in order 
to form the court and give it efficient action, without going counter 
to the constitution, which is silent on the subject of a quorum. The 
legislature then having before them the materials for composing the 
court, and rejected none of it, were at liberty I think, to dispense with 
the attendance of so many of the judges, as in their wisdom might 
be deemed expedient in order to guard against accident, render the 
court capable of efficient action, and to avoid the necessity of any 
judges sitting when interested or related to a party to a suit. This 
was the first step to be taken in the act of organization, and most 
necessary to its success ; and I am inclined to concede to the legisla- 
ture complete authority over this subject to the extent assumed by 
the statutes referred to. 

It being provided by law that six members of the court shall con- 
stitute a quorum, a judge who is interested or related to a party to a 
suit cannot be required to act from necessity, unless where at least 
three of the judges may be so circumstanced—a case not likely to 
occur. 

It appearing then that Judge S. could neither lawfully hear, nor take 
part in the decision of this cause, but that he did both, I am of the 
opinion that no proper determination has been made upon this ap- 
peal—that the judgment thus inadvertently entered, and the remitti- 
tur ought to be vacated, and that the cause ought to be re-argued. 


Judges Garpiner, Rucees, and Prarr concurred. 
Judges Bronson, Jewert, and Harris dissented. 
Judge Tayvtor, who was not present at the argument, took no part. 


Hereupon, Chief Justice Bronson insisted that eight judges, and no 
less, were a quorum by the constitution, and consequently four, though 
a majority of the seven who heard the motion, could not grant it, not 
being a quorum. A vote was then taken upon the question, whether 
the motion was granted by the vote of four to three ; upon which 
Gardiner, Ruggles, Hurlbut, Pratt, and Harris voted in the affirmative, 
and Bronson and Jewett in the negative. 

An order was thereupon entered vacating the judgment of rever- 
sal, directing a re-argument, 
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N. D. Supreme Conrt. 


(General Term—October, 1850.) 
Before EDMONDS, EDWARDS and MITCHELL, Justices. 
Epwarp Puant v. Tue Lone Isuanp Ramroap Company. 


To allow a street in a city to be used for a railroad track, either upon its-natural surface, or 
by tunnellirg, is not a misappropriation of it, provided such use does not interfere with the 
free and unobstructed use of it by the public, as a highway for passage and re-passage. 

The temporary inconvenience to which the adjoining proprietors are exposed, while the work 
of excavation and tunnelling is going on, is damnum absque injuria, and will not entitle a 
party to damages. Where the land of individuals is taken for a street in a city and com- 
pensation is made for it, the city has the right to appropriate the land so taken to all such 
legitimate uses and servitudes as custom and the public good require that a street should be 
appropriated, without making further compensation. 


Tue facts sufficiently appear in the opinion. 
A. H. Dana, for the plaintiff. 
H. F. Clark, for the defendant. 


By the Court—Epwarps, J.—This action was brought to recover 
damages for the injury which the plaintiff alleges that he has sus- 
tained by reason of the construction of a tunnel by the defendants, 
through Atlantic-street in the city of Brooklyn. The bill of excep- 
tions shows that the plaintiff was the lessee of a messuage and tene- 
ment situated upon said street, for the term of three years, and that 
during the continuance of his lease, the defendants excavated the 
street for the purpose of constructing the tunnel, and that they were 
engaged in the work of excavation and construction for several 
months. It further appears that during this time the carriage way 
was laid open, and the passage way upon the side-walk was rendered 
narrow although it was sufficiently wide for persons to pass and re- 
pass. It also appears that the tenement possessed by the plaintiff 
was occupied as a retail dry goods store ; and witnesses were called 
to show that he was injured in his business, while the work was in 
progress. Upon this state of facts, the defendants moved for a non- 
suit, which was denied by the circuit judge. The defendants then 
read their charter of incorporation, and the charter of the city of 
Brooklyn, and also read an ordinance of the common council of the 
city of Brooklyn, authorizing the defendants to construct the tunnel 
in question. The circuit judge then stated that this ordinance was a 
justification of the defendants, and a complete defence to the action, 
unless the plaintiff claimed to recover on the ground that the work 
was done negligently, unskillfully, or improperly, and said that he 
would so charge the jury. To this decision the plaintiff’s coun- 
sel excepted, and declined going to the jury on the question of 
negligence, or unskillfulness, and submitted to a nonsuit, with leave 
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to move to set the same aside. The form of the action, was tres- 
pass on the case. 

It will be observed that the damages claimed are not for any per- 
manent injury ; and it is not pretended that the street was impaired 
or obstructed as a highway beyond the time necessary for the com- 
pletion of the excavation. The simple question then before us is, 
whether the common council of the city of Brooklyn had the power 
to pass the ordinance under which the defendants acted. 

The primary object of a street is to furnish a free passage to the. 
public. It is for that end chiefly, that the soil is appropriated to the 
public use. Such being the. case, there seems to be no good reason 
why the use should be confined to the natural surface of the soil, 
and why a new surface may not be created for the same purpose, 
either by tunnelling or excavation. If such new surface can be cre- 
ated, it must follow that it can be used in any way in which the origi- 
nal surface could be legally used; and it has been held at a general 
term of this court in the case of Drake v. The Hudson River Rail- 
road Company, that the laying of a railroad track upon a street in 
a city is not such an exclusive appropriation of the street as ob- 
structs or impairs the right of passage and re-passage, and, in refer- 
ence to the convenience of the public, is legal. 

But that is not the question which arises here ; for in this case, the 
tunnel is appropriated exclusively to the use of the defendants, and 
the question is, whether the common council of the city of Brooklyn 
had the right to authorize such an appropriation. 

Although a highway in the country is, as a general rule, needed 
for no other purpose than as a place of passage and re-passage, yet 
the case is different as to a street in a populous commercial city. 
There are many uses to which streets in large cities are usually ap- 
propriated for the promotion of health, trade and commerce, and the 
public convenience, such as the construction of drains and sewers, 
and the laying of water and gas pipes. These are servitudes which 
are highly beneficial to the public, and in no way injurious to the pri- 
vate rights of individuals. They do not interfere with the surface 
of the street. They in no manner whatever impair the right of free 
passage and re-passage, neither are they injurious to the adjoining 
property ; on the contrary, they are either directly or indirectly advan- 
tageous. There can be no doubt that a railroad in a city is calcu- 
lated to promote trade and commerce, and it is equally clear that the 
public convenience is promoted by its being constructed in such a 
manner that it can in no way interfere with the ordinary modes of 
conveyance. If such be the case, we can see no good reason why it 
is a misappropriation of the street to allow it to be tunnelled for a 
railroad, any more than it is to allow it to be excavated for sewers, 
or water or gas pipes. 

It is not denied, that to a certain extent the common council of the 
city of Brooklyn have the legislative control over its public streets. 
And they are expressly authorized to make and establish all such or- 
dinances, by-laws and public regulations, not contrary to the consti- 
tution and laws of the state, as may be proper for the good govern- 
ment and order of the said city and its inhabitants, and the regula- 
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tion of the trade and commerce of the city. (Laws 1834, ch. 92, p. 
100, § 27.) ov 

It is under this general power that they may create or authorize 
those urban servitudes to which the streets in large cities are usually 
appropriated, and if the work in question is beneficial to trade and 
commerce, it would seem to be within the province of the common 
council to authorize its construction. 

It is said, however, that this power is qualified by that provision 
of the constitution, which requires that compensation shall be made 
to the owner of private property taken for public use. 

As far as we are aware, it has not been customary in this state, 
where the streets of cities have been appropriated to legitimate pub- 
lic uses, for the promotion of health, trade or commerce to make com- 
pensation to the owners of adjoining lands. The reason of this un- 
doubtedly is, that the streets are laid out for such purposes, as 
well as for highways ; and when the property of individuals is ta- 
ken for streets, and the city makes compensation for the property so 
taken, it purchases and pays for the right to appropriate the land to 
all such legitimate uses, as custom and the public good require that 
a street should be appropriated. 

But, again suppose that no compensation has been made to the 
owners of the adjoining lands, and no consent has been obtained from 
them, how can the plaintiff take advantage of it in this suit? He 
does not claim damages for trespass upon land owned or possessed by 
him, nor for an injury done to the soil in front of his lot. He claims 
consequential damages for injury alleged to have been done to his 
business, arising from the obstruction of the street along the whole 
extent of the excavation. If this be an injury, it is one which a per- 
son not living upon the street might have sustained equally with the 
plaintiff. 

There were two cases cited upon the argument, which it was con- 
tended, sustained the claim set up by the plaintiff. (Fletcher v. The 
Auburn and Syracuse Railroad, 25 Wend. 462 ; Trustees of the Pres- 
byterian Society of Waterloo v. The Auburn and Rochester Railroad 
Co., 3 Hill, 567.) 

In the first of these cases the declaration alleged that the defend- 
ant had caused an embankment of the height of four feet to be made 
upon and across a street near the messuage and garden of the plain- 
tiff, and that by reason thereof he could not have and enjoy his right 
of free and unobstructed passage and re-passage unto and upon the 
street to and from his garden and messuage, and was deprived of the 
use of the street, and besides that his messuage was, by reason of 
the embankment, frequently inundated with water, é&c. The defend- 
ants justified under their charter of incorporation, which authorized 
them, whenever it should be necessary, to intersect or cross any road 
or highway between the villages of Auburn and Syracuse, to con- 
struct their railroad across the same, but that they should restore the 
road or highway thus intersected to its former state, or in a sufficient 
manner not to have impaired its usefulness. They then averred the 
necessity of intersecting the street, and that they restored it to its 
former state in a sufficient manner not to have impaired its useful- 
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ness. To this plea the plaintiff demurred, and the court held that 
the meaning of the provision of the charter upon which the defend- 
ant relied. was “that the road was to be restored to its former state, 
or in a manner not to impair its usefulness; that is, in such a man- 
ner that the public might continue to enjoy it as before.” But they 
held that if when thus restored, the plaintiff was deprived by reason 
thereof, of any right which he previously possessed, or was subjected 
to any injury, he was entitled to dainages. 

If the plaintiff in the case before us, had claimed damages be- 
cause the defendants, after they had finished the construction of the 
tunnel, had placed the street in such a condition that his use of it 
was permanently obstructed by a change of the grade, and his mes- 
suage impaired by the flow of water caused by such permanent 
change, the case would have been analagous tothe one cited. 

In the other case relied upon by the plaintiff, the defendants con- 
structed their railroad upon the highway in front of the plaintiff’s 
premises, without his permission, and without making compensation 
to him, and the plaintiff sued them in trespass. The court there held, 
that the plaintiff was the owner of the soil of the highway, subject 
only to the public easement, and that the defendants could not use 
the highway for a railroad track, without making compensation. 
But this case also differs from the one before us. In the first place, 
the action was trespass for injury to the soil of the plaintiff. The 
soil which was appropriated by the defendants was a highway in the 
country. Ifthe suit had been brought by a tenant of the premises 
not adjoiniug the railroad, for consequential damages accruing from 
the temporary obstruction of the highway, while the defendants were 
laying their track, the ruling of the court would probably have been 
different, particularly if it had not appeared that the railroad was 
made without the consent of, or compensation to the owner. 

The conclusion, then, to which we have arrived, is, that the de- 
fendants, from aught that appears in the bill of exceptions, were, as 
regards the public at large, authorized to construct the ttinnel in ques- 
tion, and that if the defendant has been injured by the temporary in- 
convenience to which he, as well as others, may have been exposed, 
during the continuance of the work, there being no complaint of neg- 
ligence or unskillfulness, it is a case of damnum absque injuria, and 
the plaintiff is not entitled to damages. 

The motion for a new trial is denied. 








THE NEW CODE IN THE ISLE OF MAN. 


A Manx paper exclaims mournfully, “ How mortifying and melan- 
cholly to compare the triumphant system of the State of New-York 
with the rust-covered proceedings on this little Island!” Strange 
enough, the attorney-general of Manx is a native of this city—Chas. 
Richard Ogden, Esq.—Parker’s Journal, New-York. 
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Court of Sessions. 
[City and County of New-York.] 
Before the Honorable F. A. TALLMADGE, Recorder. 


IN THE MATTER OF Wixuiam C. Crarx. 


HABEAS CORPUS——-CHARGE OF PERJURY—-MATERIALITY OF AVERMENT-——COR- 
RUPT DESIGN. 


Tne facts and circumstances of the case sufficiently appear in 
the opinion of the court: 


J. Van Bueren and O. Hoffman, for W. C. Clark. 
John M‘Keon, District Attorney, for the people. 


Tatumapcez, Recorder.—The defendant, Clark, is in custody by vir- 
tue of a warrant issued by Jeremiah Lathrop, Esq, a Police Justice 
of the city of New York, on the complaint of Francis P. Sage and 
Ferdinand Suydam, Jr. The warrant charges that the said Clark, in 
a matter pending before the Hon. William Mitchell, one of the judges 
of the Supreme Court, did commit wilful and corrupt perjury in 
swearing to the truth of certain allegations by him made in said 
matter, and which allegations were pertinent to the issue therein 
pending ; that said allegations were false, and that “said Clark had 
no good reason to believe them to be true,” “all which, with other 
allegations made by Clark, the said Suydam and Sage declare upon 
oath to be wilful and corrupt perjury, and in a matter affecting the 
issue of said suit or action.” 

The general character of the. charges contained in the warrant, 
and forming the foundation or justification for his arrest renders it 
necessary to examine the affidavits of Suydam & Sage, to ascertain 
the precise character of the affidavit made by Clark in his applica- 
tion to Judge Mitchell, and upon which is based the charge of wil- 
ful and corrupt perjury as well as the character and form of the de- 
nial of Suydam & Sage of the truth of those charges. It will be 
sufficient for the purposes of this application to state, that Clark 
averred, under oath, before Judge Mitchell, and for the purpose of 
procuring & warrant to arrest Ferdinand Suydam, Jr., Francis P- 
Sage, and Samuel Suydam, pursuant to the provisions of the act en- 
titled “ An act to abolish imprisonment for debt and to punish fraud- 
ulent debtors,” and the acts amending the same, that the said Suy- 
dam, Sage & Suydam had assigned, removed and disposed of a large 
part of their property, with the intent to defraud their creditors, that 
they had caused shipments of flour to a large amount to be made in 
the name of a man by the name of Body, to conceal their interest in 
said flour, that the said Body was irresponsible, and that he procured 
large advances on said shipments, and that said advances were di- 
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rected to be paid over to said Suydam, Sage & Suydam. He further 
charges that similar shipments were made in the name of Body, by 
them, subsequent to their failure, with the like intent to defraud their 
creditors. 

The complainants Suydam & Sage, in their affidavits, recite the 
declarations made by Clark, but do not deny the facts as set forth by 
Clark, but only so far as coupled with their intent to defraud. 

These allegations and qualified denials constitute the ground or 
basis on which the magistrate issued his warrant for the arrest of 
Clark for perjury. 

The statute of this state declares that “every person who shall 
wilfully and corruptly swear, testify, or affirm falsely, to any materi- 
al matter upon any oath, &c,, legally administered, &c., shall be ad- 
judged guilty of perjury upon conviction,” &c. (2 R. S., 681.) 

To constitute the criminal offence, therefore, with which Clark is 
charged and is held in custody, three requisites are necessary, viz :— 

Ist. The oath or affirmation must be false. 

2d. It must relate to a matter which is material to the issues pend- 
ing before Judge Mitchell. 

3d. Such false oath or affirmation must be wilful and corrupt. 

The oath or affidavit made by Clark, is declared by the oaths of 
Suydam & Sage, in the particulars referred to by them in their affi- 
davits, to be untrue, and it is also averred by them and it is not de- 
nied or questioned by the accused, that the facts set forth in his affi- 
davit were material to the issue pending before Judge Mitchell. 

The materiality, as well as falsity, of the oath of Clark are claimed 
to have been fully established by oaths of Suydam & Sage, and that 
the corrupt intent is legally inferable from the circumstances that 
have been developed by the affidavits of the parties. 

This assumption brings me necessarily into a more critical exami- 
nation of the precise character of the affidavits of the parties, and 
of the act of 1831, under the provisions of which the power of the 
judge was invoked. ; 

The affidavit of Clark, made August 20th, 1850, states among oth- 
er things, that Suydam, Sage & Co., merchants, are indebted to the 
firm of which he is a partner in the sum of $6000, besides interest on 
contract, that they have commenced a suit thereon, &c., and that be- 
ing a contract, they cannot be arrested or imprisoned on any civil 
process, &c.; he further says that Suydam, Sage & Co. stopped 
payment on or about the 6th or 7th of August, inst., being largely in- 
debted ; that previous to their failure they assigned, removed and 
disposed of a large part of their property with the intent to defraud 
their creditors; that such fraudulent proceeding continued subse- 
quent to their failure. 

Thai a few weeks previous to their failure, and shortly afterwards, 
oné J. E. Body shipped large amounts of flour to foreign ports on his 
own account, upon which he obtained large advances, whichwere 
paid over to Suydam, Sage & Co. 

That said Body is irresponsible and possessed of little or no means; 
that said flour so shipped was the property of Suydam, Sage & Co., 
and that the employment of the agency of said Body by them, was 
for the purpose of concealing their interest in said property, and to 
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avoid their creditors. He charges that Suydam, Sage & Co., retain 
an interest in said property in whole or part. 

He further charges that Suydam, Sage & Co. are about to make 
further shipments and concealments of their property, with like in- 
tent to defraud their creditors. 

On the 23d of August, F. P. Sage and Ferdinand Suydam, Jr., made 
affidavits that the statements made in the affidavit of Clark, so far as 
relate to their having, from time to time, assigned, removed, and dis- 
posed of a large part of their property, with the intent to defraud their 
creditors, is utterly untrue ; that the statements so made by him, “that 
the said pretended ownership thereof of the said Body is a plan 
adopted by them to conceal their interest in said property to avoid 
their creditors, and that they are about to make further shipments 
and concealments of their property with an intent to defraud their 
creditors,” are, and each of them is, utterly untrue. 

In other words, admitting the truth of the asseveration of Clark, 
that Body was employed as a medium for others disposing of a large 
amount of flour for Suydam, Sage & Co., that he procured large ad- 
vances on the shipment of the same—that he paid over those advan- 
ces to Suydam, Sage & Co., and that he was an irresponsible person 
—yet, it is asserted that this peculiar mode of transacting their busi- 
ness was not adopted with the intent to defraud their creditors. 

What averments contained in the affidavit of Clark, then, constitute 
the ground on which Judge Mitchell must have issued the warrant for 
the arrest of Suydam, Sage & Co.? 

The act to abolish imprisonment for debt and to punish fraudulent 
debtors, provides that no warrant to arrest a defendant shall issue, 
unless satisfactory evidence be adduced to the officer by the affida- 
vit of the plaintiff, or of some other person, that there is a debt on 
demand due from the defendant, specifying the nature and the amount 
thereof, &c., and establishing one or more of the following particu; 
lars, viz: 

That he has assigned, removed or disposed of his property with the 
intent to defraud his creditors. 

By an examination of this statute, three things are necessary to be 
established by satisfactory evidence : 

Ist. That a debt exceeding $100 is due the plaintiff. 

2d. That from the nature of it, the defendant could not be arrested 
or imprisoned. 

3d. That defendant has removed, assigned or disposed of his prop- 
erty with intent to defraud his creditors. 

What is meant by “ establishing certain facts by satisfactory ev- 
idence ?” 

It certainly cannot mean by “ evidence which is to be adduced be- 
fore the judge,” the mere deductions of the mind arising from, reason- 
ing upon a particular state of facts or assertions of the belief of the 
party, but they are the facts and circumstances themselves, io-be pre- 
sented, and the judge is to deduce his own conclusions°from these 
facts and circumstances. And then the statute proceeds to say, 
“upon proof being made to the satisfaction of the officer, he shall is- 
sue his warrant.” 
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Can it be maintained that the mere declared opinion or positive as- 
severance of a creditor, “ that a defendant has assigned, removed, or 
disposed of his property, with intent to defraud, &c.,” justifies the se- 
vere process of incarceration of his debtors under the statute ? 

No court of justice can receive as evidence of the existence of a 
fact, a mere opinion, deduced from reasoning from facts, except in 
cases of experts or medical opinions,—and I am confirmed in this 
view of the meaning of this statute from the phraseology adopted in 
the 7th section of the same act. (Laws of 1831, 376.) 

“On the appearance of the person so arrested before the officer 
issuing such warrant, he may controvert the facts and circumstances, 
not opinions and belief on which such warrant was issued”—and the 
complainant may examine such defendant on oath touching any fact 
or circumstance material, &c., and so, if after hearing the testimony, 
&c., “ the officer is satisfied that the allegations of the complainant 
are substantiated—that is, that the allegations or charge of fraud are 
confirmed by facts on evidence ; and that the defendant has done any 
one of the acts specified, &c.,” he shall commit the party. (11 Johns, 
R., 177; 5 Hill, 608; 6 Hill, 429.) 

I infer, therefore, from this view of the statute that the charge 
made by Clark, that Suydam, Sage & Co., did certain acts without 
specifying those acts, with the intent to defraud their creditors, is a 
mere allegation, harmless in itself, and forms no sufficient ground for 
granting the warrant, and that no warrant should issue unless facts 
and circumstances are presented establishing and sustaining the 
truth of such charges—in other words, affording evidence of the 
truth to the mind aud judgment of the officer. ; 

But it is said that an indictment for perjury may lie upon an expres- 
sion of belief only ; there can be no doubt that such is the law, but 
it can only be sustained when the party swears he believes the exis- 
tence of a fact, when it can be proved that he cannot, from the na- 
ture of things, believe any such thing. I am sustained in this view 
of the case by Roscoe, p. 814 and 677. 

There is no assertion or pretence in the affidavit of Suydam and 
Sage, that Clark did not believe what he had sworn to, although the 
magistrate so inserted it in his warrant against Clark, without the 
authority of the affidavits of Suydam and Sage. 

The materiality of the averment made by Clark (which is contra- 
dicted by Suydam & Sage) to the issue before Judge Mitchell, is at 
least very questionable. 

But it must be apparent to every person that to constitute the of- 
fence with which Clark is charged, another essential ingredient is 
necessary ; to wit, a corrupt design. 

This corrupt design may be inferred from circumstances—cir- 
cumstances which-satisfy the judgment that the party making the 
oath, knew. whef dsseverating to the truth of the facts, that they did 
not ¢xist.or had not.occurred. In this consists the enormity of the 
crimécf perjary and the wilfulness and corruption attendant upon 
its consummation, characterizes it as among the highest offences 
known to our criminal code. (7 Wharton, 477.) . 

We should not look to the warrant of the magistrate alone to as- 
certain whether Clark is chargeable with such design, but to the affi- 
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davits of the parties, and the object to be obtained on the one side 
and its defeat on the other. 

The object designed to be effected by Clark in making his affidavit 
before Judge Mitchell was to procure the arrest of Suydam and Sage 
as fraudulent debtors, he being a creditor ;, to effect such an object, 
and to procure a warrant of arrest from the judge, it was necessary 
to satisfy the mind of such judge that such fraudulent intent existed 
as would justify the strong and summary interposition of the law,— 
and this interposition could not be invoked by the mere representa- 
tion of the belief or even the positive oath of the party of the exis- 
tence of such fraudulent intent on the part of the debtor, but such 
facts and circumstances are required to be presented, as well to 
satisfy the mind and judgment of the officer of the existence of such 
fraudulent intent; the statute provides that a denial and successful 
disproval of these facts and circumstances will vitiate the warrant of 
arrest. : 

The wilfulness and corruption so essential in the constitution of the 
crime of perjury, consist in the allegation of the fraudulent intent on 
the part of Suydam, Sage & Co., evidenced by the commission of 
certain acts which are set forth in the affidavit of Clark, and which 
remain, as far as I can discover, uncontradicted. 

The relation of these facts and circumstances appeared to have 
satisfied the mind of Judge Mitchell of the truth of the inference as 
drawn by Clark from the facts and circumstances ; and I shall be 
unwilling to characterize an act as wilful and corrupt that seems to 
have secured the confidence and induced the action of that distin- 
guished judge. 

Had Suydam, Sage & Co. denied the shipment of large amounts 
of flour through Body, on their account and for their use ; of his pro- 
curing large advances and paying the same over to them, or of his 
utter irresponsibility, the case might assume an entirely different as- 
pect ; but I cannot bring my mind from this view of the case to the 
conclusion that Clark in drawing this inference from these facts, 
which are not denied by Suydam & Sage, has committed any offence 
for which he should be detained in custody. 

There has been no change made by the complaints that the facts 
as set forth in the affidavit of Clark, were untrue as stated by him, 
or that the inference that he drew from them was wilfully and cor- 
ruptly made; and I'am not prepared to infer either from the facts 
before me, and I therefore discharge him from arrest. 








oa 


DEATH OF ALEX. GARDINER, ESQ., CLERK OF U.S. CIRCUIT COURT. 

It is our painful duty to announce the demise of Alexander Gardi- 
ner, Esq., Clerk of the U. S. Civéuit Court, and United States Com- 
missioner, which melancholly event took place at his residence, in 
Houston-street, on Tuesday evening, at 7 o’clock, after five days’ ill- 
ness of bilious cholic, at the early age of 34 years. Mr. Gardiner 
held the above office since 1845, where, by the urbanity of his man- 
ner, and the ability with which he discharged his official duties, he 
earned the esteem and admiration of all who knew him. 


‘ 
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City Court, Brooklyn. 
[State of New-York. 


Before Hon. JOHN GREENWOOD, City Judge. 


Henry J. Cutten against Mania H. Muuer, Josera Dean, and Joun 
SkmMAN. 


ACTION ON ADMINISTRATRIX’S BOND. 


On an appeal from a surrogate’s decree, if sufficient is done to constitute, in judgment of law, 
an approval and filing of the bond required by law, the appeal is effectual, although the 
surrogate may not suppose that he has officially approved the bond. There is no valid dis- 
tinction between an official approval of a bond and an actual approval ; and the not mark- 
ing it as approved is no ground for such distinction, if it was in fact approved. 

If a surrogate retains the appeal and bond, and puts them in a drawer in his office, marked as 
left by an attorney on a certain day, this is a sufficient filing to comply with the statute. 
What a filing is, defined. 

An appeal, if not void, must be got rid of by a motion to dismiss it. 

An order giving leave to prosecute an administrator’s bond does not affect an appeal if valid ; 
and although obtained on notice, it has no greater effect. 

After a decree in a surrogate’s court, a notice to a former proctor will not bind a party. 


Tue facts sufficiently appear in the opinion of the court. 
N. F. Waring, for plaintiff. 
J. P. Rolfe, for defendants. 


Greenwoop J.—This is an action on an administratrix’s bond. The 
principal and controlling question in the case is, whether the appeal 
from the surrogate’s decree, directing the payment by the administra- 
trix of a sum of money to the plaintiff is regular. The statute pro- 
vides (2 R. S. 700, §) 108, 109,) that no such appeal shall be effectual, 
until a bond be filed with the surrogate, with two sufficient sureties 
to be approved by him in an amount, and with a condition there 
specified, and that every such appeal when perfected, except in cer- 
tain cases within the class of which the present does not fall, shall 
suspend all proceedings on the order appealed from until such ap- 
peal be determined, or until the court to which the appeal shall have 
been made, shall authorize proceedings thereon. By the 117th sec- 
tion (Id. 700) the filing such appeal and. perfecting the same by giv- 
ing a bond shall be deemed sufficient notice of such appeal to the ad- 
verse party. 

From the testimony of the surrogate who was examined as a wit- 
ness in this cause, and the documentary evidence given, the follow- 
ing facts were elicited: The appeal and bond, with affidavits of jus- 
tification of the sureties endorsed upon the latter, were presented to 
the surrogate within the time required by law, by Mr. Rolfe one of 
‘the solicitors who brought the appeal. Mr. Spooner had acted as the 
proctor for the administratrix before the surrogate, and after the 
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making of the decree and before the appeal, had told the surrogate 
that he brought no appeal ; and subsequently to the appeal wrate to 
the surrogate signing himself as proctor for the administratrix, that 
not having seen his client he was not prepared to give notice of ap- 
peal, and inquiring when the time for appealing expired. When Mr. 
Rolfe called on the surrogate with the papers, the latter informed 
him that Mr. Spooner. was the attorney in the case. Mr. Rolfe re- 
plied that he and his copartner were employed to bring the appeal. 
The surrogate stated that he should require his fees for making the 
return, as the papers were voluminous, to which Mr. Rolfe answered 
that there would be no difficulty about that. The surrogate being 
asked on his examination, whether his attention was called to the 
approval of the sufficiency of the sureties at the time the bond was 
left with him, answered that he thought something was said about 
it, that he had some recollection of asking Mr. Rolfe about Mr. Rus- 
sel, one of the sureties whom he did not know. He thought Mr. 
Rolfe said he was abundantly responsible, and that what he said satis- 
fied him of it, and that he told Mr. Rolfe that as the sureties had justi- 
fied, he, the surrogate, should not object to the want of sufficient sureties, 
or to that effect, and that Mr. Rolfe went out with that impression, 
leaving the papers with him. 

The bond was not however marked, as approved, according to the 
surrogate’s uniform practice in such cases, but it, and the appeal 
were endorsed in pencil by the surrogate, “ Left with surrogate by 
J. P. Rolfe, March 29, 1847,” and were placed by him in a private 
drawer in the surrogate’s office, and not in a place where they would 
have been put if he had considered them filed, until he was about 
going out of office, when to prevent their loss he put them with the 
other papers in the cause and handed them to his successor. When 
papers were considered by the surrogate as filed, it was his inva- 
riable practice, as he testified, to mark them as filed. These were 
marked only in the"manner above stated. 

Mr. Rolfe was sworn and in speaking of the bond stated that he 
filed it with the surrogate, and saw him make the memorandum upon 
it, but whether he knew the nature of it, does not appear. The sur- 
rogate stated that if asked whether he officially approved the bond, 
he would be bound to answer in the negative ; for if he had officially 
approved it, the endorsement would have becn “ Approved and filed, 
March 29, 1847,” and signed by him officially. 

The surrogate further stated on his examination that the want.of 
sufficient sureties was not what induced the non-filing of the papers: 
that he had learned perhaps that some difficulty had arisen between 
Mr. Spooner and Mr. Dean, the acting agent of Mrs. Miller, the client of 
Mr. Spooner, and that the conflict between counsel (referring to this 
difficulty and the employment of Mr. Rolfe, and his copartner in the 
place of Mr. Spooner,) was probably the reason why the bond was 
never officially filed, together with the matter of fees. With regard 
to fees, however, it may as well be stated here, that it does not ap- 
pear that the surrogate ever demanded any the payment of which 
was refused, that any were due which were unpaid, or that he had 
any reason to doubt the payment of any which should become due. 
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He stated, as before mentioned, to Mr. Rolfe, that he should require 
his fees for making the return, to which the latter answered that 
there would be no difficulty about that, and there the matter ended, 
the surrogate expressing no dissatisfaction upon the subject. 

A petition of appeal was duly filed with the register of the Court 
of Chancery. The time for making the return to the appeal was ex- 
tended sixty days by an order, the basis of which was a note from 
the surrogate stating his pressing engagements, and a copy of the 
order was served on and filed by the surrogate, and marked by him 
in the usual way as filed. He went out of office without making 
any return although Mr. Rolfe asked him as he, the surrogate, states, 
more than once if he had made it, and he adds that he don’t think he 
had leisure to make the return from a pressure of other business. 
A return to the appeal was made by his successor nearly a year af- 
ter the enlarged time for making it had expired—no motion to dis- 
miss, or for leave to proceed, notwithstanding the appeal, however, 
has been made by the present plaintiff. After the making of the re- 
turn the plaintiff, upon a notice served on Mr. Spooner as proctor for 
the administratrix, Mrs. Miller, under the provision in the R. 8. (2 R. 
S. 178, § 20,) applied for and obtained from the surrogate an order 
for leave to prosecute the bond given by her on the issuing of letters 
of administration, and this suit has been accordingly brought. The 
plaintiff sets up the appeal insisting that is a bar, and the defendant 
contends that it is not. 

Under the circumstances stated, I am of opinion, that the appeal 
was effectual, and constitutes a bar to the plaintiff’s claim. The 
amount of the testimony of the surrogate as I regard it, is that al- 
though he seems to suppose that he did not, or at least doubts wheth- 
er he did, approve the bond officially, and file it and the appeal, he 
did every thing required to constitute legally such approval and filing. 
There is nothing in the statute making it necessary that the bond 
should be endorsed as approved, or that it or the appeal, should be 
marked as filed. There is enough to show beyond question that he 
approved the bond in fact; and the receiving and retaining it and 
the appeal in his office, were a sufficient filing of them, although 
they were deposited in a drawer, instead of the usual place for filed 
papers, viz: a pigeon-hole.* The object of the statute is to give a 
right of appeal, and to give to the respondent in such case security, 
that he shall not be uselessly harrassed. This right, to be exerciséd 
under the qualification stated, is frequently of the greatest impor- 
tance, and ought not to be permitted to be slightly taken away, and 
certainly not without the fault of the party entitled to it. If indeed 
a public officer by whom a bond is required to be approved to render 
an appeal effectual, should unjustifiably refuse to perform his duty, 
he might if there were not time or the legal means to compel him to 
do it, defeat the right, but it would be at the hazard of serious con- 
sequences. 





* The ancient mode of filing was, by fastening = upon a string, wire or thread, from the 
latin derivation of which the term had its origin. ‘This has gone out of use, and there is now 
no particular mode of filing a paper, except by depositing it in the office. 
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In this case, the whole object of the law had been accomplished. 
The bond was good, and it was available to the respondents. The 
surrogate approved it, for he told the appellant’s solicitor with regard 
to one of the sureties whom he did not know, (the inference being 
that he knew the other,) that what Mr. Rolfe had said satisfied him of 
his responsibility, and as to both, that as they had justified he would not 
object to the want of sufficient sureties. Making this avowal and re- 
taining the bond and appeal, Mr. Rolfe was authorized te believe 
that the former was approved, and that both would be filed. Some- 
thing. must be left to the good faith of an officer. It certainly cannot 
be required that a party shall stand by and see every formal act per- 
formed. Even if Mr. Rolfe knew the nature of the endorsement, 
which was made by the surrogate, he could not construe that into a 
refusal to approve and file the bond ; and it having been in fact ap- 
proved, and the surrogate retaining it and the appeal, he would have 
been justified in standing on his rights and relying upon the effect 
which the law gave to these acts. If the surrogate, for any reason 
which he deemed sufficient, had expressly refused to approve the 
bond and declined to take it and the appeal for filing, and Mr. Rolfe 
had left them under such circumstances, the case would have been 
different. There is nothing, I think, in the distinction, that he did not 
officially approve the bond. He did not so approve it as he supposes, 
because he did not mark it as approved, but there is nothing render- 
ing this necessary. The marking it as approved would be evidence 
of its approval, but it is not therefore the only evidence of it. The 
approval is not an act of which any record is required. The action 
of his mind was complete from what has been stated in approving 
its sufficiency. The provision for approving is a mere check or safe- 
guard for the respondent’s benefit ; and if the surrogate on examina- 
tion is not satisfied with the sureties, he need not and ought not to 
accept the bond. 

There can be no doubt, also, I think, that in the event of a breach 
of the condition of this bond, it could be enforced for the benefit of 
the respondent. It would not be competent for the surrogate to say 
it was uot filed, and thus to deprive the respondents of the right to 
resort to it, if the law adjudged that it was filed. 

As to the motives which influenced the surrogate, he probably had 
doubts as to the right of the appellant to change her proctor, be- 
tween whom and herself or agent a misunderstanding had arisen, 
and he may not therefore have been disposed to commit himself on 
the question, by endorsing or marking the papers on the appeal. 
But this ought not to prejudice the appellant. It would seem evident 
that he did not regard the appeal as nugatory, for he was instrumental, 
afterwards, in procuring an extension of the time to make the re- 
turn, and received and filed the order extending the time, marking it 
officially as filed. This shows the light in which he regarded the ap- 
peal, and affords ground to infer that he would have marked the pa- 
pers in the usual way, if he had had no doubt that the administra- 
tratrix had a right, as she unquestionably had, to appeal by any so- 
licitor she saw fit to employ for the purpose. (Coates v. Cheever, 1 
Cowen, 460.) Whathe did, however, was clearly sufficient, in my 
VOL. IX. 9 
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opinion, to render the appeal effectual. The filing of the appeal and 
perfecting it by giving a bond, are, by the statute, to be deemed no- 
tice of the appeal to the adverse party. It does not appear that the 
surrogate, on any application to him in this case, stated that this 
had not been done, or that he ever was applied to in fact. If on 
such application, he had disclosed the facts as they existed, they 
would, I think, have constituted notice. 

The appeal having been regular, it constituted a stay of proceed- 
ings, and the only way to get rid of it or its effect, if the appellant 
was guilty of improper delay, in procuriug a return or in any other 
respect was to move the chancellor to dismiss it, or for leave to pro- 
ceed notwithstanding the appeal. This is so well settled as scarcely 
to need the citing of authority. (See 1 Bar. Ch. Pr. 424, et seq., and 
4 Paige, 279.) In the case of Van Slyck in 10 Paige, 301, this course 
was resorted to for the purpose of procuring a dismissal of the ap- 
peal, even where the appeal bond had not been approved by the sur- 
rogate and for that very reason. There the bond had been left in the 
surrogate’s office in his absence, and when applied to some time af- 
ierwards he refused to approve it on account of the insufficiency of 
the sureties. : 

The order giving leave to prosecute the bond does not affect the 
case. The appeal having suspended all proceedings on the surro- 
gate’s decree, the administratrix was no longer bound to obey it. 
The surrogate by causing a bond to be prosecuted, cannot destroy 
the effect of an appeal. Nor does it make any difference that this 
order was obtained after notice to the former proctor. Attorneys or 
proctors are not known to our law, as officers of surrogates courts 
for the purpose of serving notices upon them affecting the rights of 
parties and especially after a proceeding is terminated by a decree. 
(Coates v. Cheever, 1 Cowen, 460, ub. sup.; and see 1 Hill, 656; 5 
Cowen, 446, and cases cited.) 

Even if this case were to be regarded as a doubtful one, a court 
should be inclined to sustain the right of appeal rather than take it 
away, and upon the whole there must be judgment for the defen- 
dants. 





Toomey v. Sutewps. 


PRACTICE—-SERVICE OF SUMMONS WITHOUT COPY OF COMPLAINT—ORDER OF 
COURT TO RELIEVE DEFENDANT AND TO FILE PAPERS. 


A plaintiff was served with a summons on the [0th August, but no copy of the complaint 
was served nor filed until the 31st August, on which day the plaintiff entered up judgment, 
and filed the complaint, as part of the judgment roll, and issued execution. It appeared 
that the defendant on the 27th August, by his attorney, had demanded a copy of the com- 
plaint, but that none had been served. 

On motion to set aside the plaintiff’s proceedings, held, that where a plaintiff does not serve a 
complaint with a summons, he is bound to file the complaint within twenty days after ser- 

_vice of the summons, and that the plaintiff’s proceedings must be set aside for irregularity. 

The defendant is not entitled to be served with a copy of the complaint unless he, in writing 

has made a demand of a copy thereof within ten days after service of the summons. The 
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word “ thereafter” in § 130 of the code has reference to the service of the summons, and 
not to the filing of the complaint. 

The 416th section of the code which provides that an order may be obtained from a judge to 
compel the pleadings in an action to be filed, applies only to such papers as shall have been 
served. * 


Tue facts appear in the adjudidation. 
Garrison, for defendant. 
Waring, for plaintiff. 


Greenwoop J.—In this case, the summons was served on the 10th 
August, but no copy of the complaint was served nor was any com- 
plaint filed until the 31st August. On that day the plaintiff entered 
up judgment, filed the complaint as part of the judgment roll and 
issued execution. The defendant on the 27th August, by his attor- 
ney, demanded a copy of the complaint. A clerk in the office con- 
sented to furnish one but none was served. A motion is now made 
to set aside the plaintiff’s proceedings for irregularity. 

The 128th section of the Code provides that the summons shall re- 
quire the defendant to answer the complaint and serve a copy of his 
answer within twenty days after service of the summons. By the 
130th section it is provided that a copy of the complaint need not be 
served with the summons and that in such case the summons shall 
state where the complaint will be filed and if the defendant within 
ten days thereafter demand in writing a copy of the complaint a copy 
shall be served accordingly, and after such service the defendant 
shall have twenty days to answer. 

I understand the meaning of these provisions taken together to be 
this: that if the plaintiff desires to place himself in a position to 
claim an answer in twenty days after the service of the summons, 
he must serve a copy of the complaint with the summons or file the 
complaint within the twenty days. If he does not serve a copy of 
the complaint with the summons then the defendant by demanding a 
copy within ten days thereafter may entitle himself not only to be 
served with it, but to twenty days’ time to answer after the service 
shall have been made. The defendant cannot, however, require a 
copy of the complaint to be served unless he does so withir ten days 
after the service of the summons upon him. The law gives him in 
this event the right to the service of a copy and to the additional 
time as a privilege, whilst at the same time it subjects a plaintiff to a 
corresponding delay as a kind of penalty for not serving the com- 
plaint with the summons. The term thereafter in the 130th section, 
refers I think to the service of the summons and not the filing of the 
complaint, because there is no other antecedent relating to time, and 
because, also, I think that this construction gives to the defendant all 
that can be reasonably required. Indeed if this word “thereafter” 
relates to the filing of the complaint and a plaintiff is not bound as 
is contended, to file it until he enters up judgment then either the de- 
fendant might in every case be prevented from getting a copy of the 
complaint in time to answer (a doctrine not to be admitted) or the 
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judgment might be superseded, for the defendant would by demand- 
ing a copy within ten days after the filing, although after judgment, 
be entitled to twenty days to answer after the service of such copy. 
In this case the demand of a copy of the complaint was not walle 
within the ten days after the service of the summons, and the defen- 
dant was therefore, in strictness, not entitled to it; although I think 
that the plaintiff’s attorney, after what had transpired, should either 
have furnished a copy or informed the defendant’s attorney that he de- 
clined to do so, before entering up judgment. If he had done this, 
the latter might have applied for some relief. This, however, is not 
the principal objection to the proceedings in this case. I am of opin- 
ion that the plaintiff not having served a copy of the complaint with 
the summons, was bound to file his complaint within twenty days af- 
ter the service of the summons, so that the defendant could com- 
ply with the requisition to answer. A defendant is not obliged to 
avail himself of the privilege of being served with a copy of the 
complaint and of the additional time he may thus gain. He may 
answer if he pleases without adopting this course. By the terms of 
the summons he is required to-answer the complaint within twenty 
days after service of the former without reference to the service of 
the complaint. The summons ought to receive a sensible and prac- 
tical construction and it would be unreasonable to require a party to 
answer a complaint without informing him, or giving him the means 
of ascertaining what it is. It is no answer to this to say that he may 
demand a copy from the plaintiff within ten days. The ten days 
may be allowed to go by through the ignorance or the peculiar cir- 
eamstances of the dependant’s situation, and then if no complaint 
should be filed, the defendant would really have had only ten instead 
of twenty days which the law intended to give him from the service of 
the summons to answer, ‘or he could not know what he was to an- 
swer. The object in requiring as the code does, where a copy of the 
complaint is not served with the summons, that the latter shall state 
where the complaint will be filed, is, that the defendant may before 
the time for answering expires go to the clerk’s office where it is filed, 
and read or get a copy of it. The code, indeed, is silent as to how 
long before the expiration of the twenty days it shall be filed, but this 
is one of the instances of over sight which frequently occur in legis- 
lation, and does not affect the construction proper to be put uporrit in 
other respects. If it be not filed within such reasonable time as to 
enable the defendant to answer, it will afford ground for relieving 
him on the most liberal terms. As tothe ground taken by the plain- 
tiff’s counsel that the defendant could, under the 416th section of the 
code have obtained an order from a judge to compel the filing of the 
complaint, it will be observed that this section applies only to such 
papers as shall been served. It could not therefore include the com- 
plaint in this case. 

The judgment and execution must be set aside, and the defendant 
must have five days to answer ; but as, as this is somewhat of a new 
question, and the plaintiff may have relied upon an-indirect dictum, 
in the code reporter, seeming to sanction his practice, no costs are to 
be allowed. 
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NEW RULES OF THE SUPERIOR COURT OF THE CITY OF NEW-YORK. 
Adopted January 18th, 1851. 


.1. The general and special terms of the court will be held on the 
first Mondays of January, February, March, April, May, June, Oc- 
tober, November, and December, in each year, and will continue 
until the last Saturday of such months respectively. 

2. At the general terms the court will hear appeals, enumerated 
motions, and causes transferred from the supreme court, pursuant to 
the act of 1849, which have not heretofore been heard. The gene- 
ral term will open at eleven o’clock A. M. 

3. The special terms will consist of a trial term, held by two jus- 
tices severally, and a term held by one justice, which will be desig- 
nated the special term. For the trial term, the clerk will prepare a 
calendar, containing the issues of fact to be tried by a jury. Such 
calendar will be called and regulated by the justice holding the prin- 
cipal trial court. The other justice, at the trial term will aid him in 
the side court, as heretofore practised. The trial term will open at 
ten o’clock A. M. 

4. For the special term, the clerk will prepare a calendar, contain- 
ing, first, the issues of law noticed for argument at such term, and 
second, all issues of fact noticed for trial, which are designated, on 
the notes of issue, as causes not required to be tried by a jury, by 
section 253 of the Code of Proceedure, or in which a jury trial is 
waived. The special term will open at ten o’clock A. M., and the 
first hour will be devoted to the giving of judgment in undefended 
causes, and the hearing of litigated non-ennmerated motions. The 
calendar will be taken up each day, at 11 A. M. 

5. Non-enumerated motions will be heard by one of the justices, 
at the special term room and the chambers, daily, at 10 A. M., through- 
out the year,—except on New-Year’s day, Good Friday, the Fourth 
of July, the day of the Annual Election, Thanksgiving day, and 
Christmas. For such motions, and for the purpose of making all 
necessary orders, and giving judgments in causes under chapter first 
of title eight, of the second part of the code, a special term will .be 
held every day during the vacations, at 10 o’clock A. M. 

6. The justices designated to hold the general terins, will attend at 
chambers daily, during their respective termS from 10 to 11 A. M., 
to dispose of exparte applications, and of non-enumerated motions 
in which all the parties are present or represented. All applications 
for exparte orders, and for judgments upon failure to answer, during 
the general terms, must be made before 11 o’clock A. M. 

7. Appeals from all orders made on non-enumerated motions, will 
be heard on each Saturday during the general terms, at eleven A. M., 
and must be noticed for that time. 

The court, at the conclusion of the June term, will appoint general 
terms, for hearing such appeals only, to be held during the vacation. 

8. A party intending to move to set aside a verdict as against the 
evidence, must obtain from the justice who tried the cause, an order 
staying the proceedings for that purpose. Such a motion will not be 
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entertained, unless the stay of proceedings be obtained and served 
within four days after the entry of the judgment by the clerk, or be- 
fore the insertion of the costs by the clerk in the entry of the judg- 
ment. The court, by order, may permit the judgment to be entered 
and collected, without prejudice to a motion to set aside the verdict, 
and may impose such terms on each party, in respect thereof, as to the 
court may seem meet. 

9. The party moving to set aside a verdict as against evidence, 
must prepare a case and procure the same to be settled in the usual 
manner. If the party making the case, intend to appeal from the 
judgment, when entered on the verdict. because of errors of law al- 
leged to have occurred at the trial, or in the direction for judgment, 
he must present such alleged errors in the case made for setting 
aside the verdict. If the errors complained af were excepted to in 
due season when they occurred, the case may be turned into a bill 
of exceptions, as of course, in the event of the application to set 
aside the verdict being denied. 

10. The motion to set aside the verdict on the case when settled, 
must be brought on, on the usual notice, at the special term. No 
alleged errors of law presented by such case, will be considered at 
the special term, unless by the express directions of the justice be- 
fore whom the cause was tried. 

11. If either party appeal from an order of a justice, granting or 
refusing a new trial on such case, the appeal may be brought on be- 
fore the general terms, on the usual notice. If the order refuse a 
new trial, and there be alleged errors of law contained in the case 
on which the motion was made, the appeal from the judgment in re- 
spect of such errors of law must be brought on and argued at the 


same time with the appeal from the order refusing a new trial, at the - 


special term. 

12. The costs on an appeal to the general term, from a judgment, 
as well as from an order granting or refusing a motion to set. aside a 
verdict as against evidence, when allowed by the court, shall be the 
costs prescribed in subdivision six of section three hundred and se- 
ven of the amended code, together with the expenses specified in sec- 
tion three hundred and eleven. But where an appeal from such or- 
der is heard at the same time with an appeal from the judgment in 
the cause, the court may in its discretion give costs on the former ap- 
peal, as if it were a motion at special term. 

13. The party who moves for a re-hearing, or review of a cause 
or matter decided by a referee or referees, shall procure and furnish 
to the court a special report of the referee or referees, setting forth 
distinctly the facts found on the reference, and his or their decision 
upon the points of law arising in the cause. 

14. The foregoing rules shall take effect immediately, and all ex- 
istent rules inconsistent with the same are hereby repealed. 
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ACCIDENTS BY COLLISION. 


Two cases of considerable importance were some time since tried in 
the Court of Exchequer in England One, Rigley v. Hewitt, reported 
in 15 Law Times, 185, was an action against the driver of an 
omnibus for injury done to a passenger on another omnibus by a col- 
lision. It appeared that the plaintiff was riding on the outside of an 
omnibus, when the defendant drove another omnibus against it, and 
caused the plaintiff to be thrown off and severely injured. The jury 
found for the plaintiff, with £50 damages, and that the collision was 
occasioned by the negligence of the plaintiff. It was now on a mo- 
tion for a new trial, contended that, if the mischiéf had been in part 
occasioned by the negligence of the driver of the omnibus on which 
the plaintiff sat, the defendant would not be responsible. But the 
Court of Exchequer held that it was not so. The defendant was lia- 
ble for his own misconduct. “I am quite clear,” said Pollock, C. B., 
“that every person who does a wrong is responsible at least for all 
the mischievous consequences that may reasonably be expected to 
result, under ordinary circumstances, from such misconduct.” The 
other is the case of a steamboat collision, but involving the same 
question of liability where the accident has been partly occasioned 
by the negligence of the plaintiff, or not wholly by the negligence of 
the defendant. In Greenland v. Chaplin, (15 Law T. 185,) the de- 
fendant’s steamboat had run against the boat in which the plaintiff 
was, whereby an anchor was displaced, fell over, and broke the plain- 
tiff’s leg. The judge at the trial had left it to the jury whether there 
was negligence either in the stowage of the anchor, or in the plain- 
tiff’s being in a part of the steamboat where he ought not to have 
been, so that the injury might have resulted, in part at least, from his 
own negligence, or that of the boat in which he was. But it was 
held also by the Court of Exchequer that this law was not thus right- 
ly put by the judge to the jury, for, said Pollock, C. B., who had tried 
_ the case, and now admitted that he had taken a wrong view of it, 
“the man who is guilty of a wrong, and thereby produces mischief 
to another, has no right to say, part of that mischief would not have 
arisen if you had not been yourself guilty of some negligence; and 
certainly Iam not aware that, according to any decision that has 
ever occurred, the jury are to take the consequeuces, and decide 
thereon in proportion, according to the negligence of one or the other 
party.” But, at the same time, his lordship expressly guarded him- 
self against the conclusion that appeared to have been assumed in 
the argument. “I entertain,” he said, “considerable doubt whether 
a man is responsible for all the possible consequences that may, un- 
der any circumstances, arise in respect of mischief, which, by no 
possibility, he could have foreseen, and which no reasonable person, 
under any circumstances, could be called upon to have anticipated. 
Whenever that case shall arise, I shall desire to hear it argued whe- 
ther the rule of law is not this—that a man is expected to anticipate 
and guard against all reasonable consequences, but that he is not ex- 
pected, by the law of England, to anticipate and guard against that 
which no reasonable man would expect to occur.” 
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PUNCH ON SPECIAL PLEADING. 
Cuarter I. 


ProcreDINGs IN AN ACTION FROM THE COMMENCEMENT TO THE TERMINATION. 


Actions are divided into real, in which there is often much sham ; 
personal, in which personality is frequently indulged in by counsel, 
at the expense of the witnesses ; and mized, in which a great deal of 
pure nonsense sometimes prevails. The legislature being at last sen- 
sible to the shamness of real, and the pure nonsense of the mixed ac- 
tions, abolished all except four, and for the learning on these sub- 
jects, now become obsolete, we refer to the “ books” which have been 
transferred to the shops of Butter from the shop of Butterworth.* 

The real and mixed actions not yet abolished, are, Ist, the writ of 
right of dower ; and 2d, the right of dower ; both relating to widows; 
but as widows are formidable persons to go to law against, these ac- 
tions are seldom used. The third is the action of Quare Impedit, 
which would be brought against me by a parson if I kept him out 
of his living ; but as the working parsons find it difficult to get a liv- 
ing, this action is alsorare. The fourth is the action of ejectment 
for the recovery of land, which is the only action which cannot be 
brought without some ground. 

Of personal actions the most usual are debt, and a few others; but 
we will begin by going into debt as slightly as possible. The action 
of debt is founded on some contract, real or supposed, and when there 
has been no contract, the law, taking a contracted view of matters, 
will have a contract implied. Debt, like every other personal ac- 
tion, begins with a summons, in which Victoria comes “ greeting ;” 
which means, according to Johnson, “ saluting in kindness,” or “ pay- 
ing compliments at a distance,” but considering the unpleasant na- 
ture of ;a writ at all times, we cannot help thinking that the word 
“greeting” is misapplied. The writ commands you to enter an ap- 
pearance within eight days, and, by way of assisting you to make an 
appearance, the writ invests you, as it were, with a new suit. 

The action of covenant lies for breach of covenant, that is to say, 
a promise under seal ; and under wafer it is just as binding, for you 
are equally compelled to stick to it like wax. “ 

The action of detinue lies where a party seeks to recover what is 
detained from him; though it does not seem that a gentleman de- 
taining a newspaper more than ten minutes at a coffee house would 
be liable to detinue, though the action would be an ungentlemanly 
one, to say the least of it. 

The action of trespass lies for any injury committed with violence, 
such as assault and battery, either actual or implied; as if A, while 
making pancakes, throws an egg-shell at B, the law will imply bat- 
tery, though the egg-shell was empty. : 








* Butterworth, a celebrated law bookseller in London. 
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